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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on October 
3, 2006 has been entered. 

Claim Objections 

Claims 1 and 12 are objected to because of the following informalities: in claim 1 
(d), line 4 and claim 12 (d), line 4, it is viewed that removing the unnecessary box 
brackets would better clarify the limitation of the Markush language. Appropriate 
correction is required. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing but and distinctly 
claiming the subject matter which the applicant regards as his invention. 

«*. 

Claims 18 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

Claim 18 recites a limitation "greater than about 10 % by weight of the 
composition of glycerine". What range is covered by "greater than about 10" is unclear 
because the term "about 10" itself covers the number which is greater or less than 10. 
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The phrase denotes a limitation within a limitation, and the metes and bounds of the 
scope of the limitation is unclear. 

Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 1-5, 7-15, 17, and 18 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Masuda et al. (US 2002/0041889 A1) in view of Oblong et al. (US 
6217888 B1). * 

Masuda et al. teach a topical preparation comprising 6 % of 1 .3-butylene glycol, 
4 % of glycerine, DL-serine, and N,N,N-trimethylglycine (a zwitterionic moisturizing 
factor). See Preparation Example 3; instant claims 1, 7, 12, and 13. The preparation 
example contains 0.1 % by weight of DL-serine, which is within the claimed limitation of 
instant claim 5. See also Example 10 and 11. The reference teaches the thickening 
agents of instant claims 10 and 1 1, which include polyacrylamide, polyacrylate, and 
sodium polyacrylate. See [0044]. Example 6 illustrates a toilet water formulation 
comprising 0.2 % of a thickening agent, methylcellulose. See instant claim 9. The 
reference also teaches making compositions in the form of emulsion, lotion or cream. 
See [0054], Examples. Example 8 teaches a cleansing foam comprising 10 % of 
glycerine, which meets the glycerine weight limitation of instant claims 1 (a), 12 (a), and 
18. 

In claims 13, 14(a), 12, with respect to weight limitations on glycerine, there 
appears to be no criticality in modifying the weight amount of the glycol as required by 
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the present claims. As discussed above, the reference teaches formulations which 
contain both 4 % glycerine and 6% 1 ,3-butylene glycol, as well as a formulation which 
contains 10 % of glycerine alone. Since glycerine and 1 ,3-butylene glycol are art- 
recognized functional equivalents that are added or substituted in place of the other, it is 
viewed that a skilled artisan would have discovered an optimum weight amount of these 
glycols to render desired humectancy by routine experimentations. 

Masuda et al. also teach using medicinal ingredients including vitamin B 3 , 
including benzyl nicotinate, nicotinamide, and dl-alpha-tocopheryl nicotinate. While 
Masuda et al. broadly teach making a cosmetic composition by combining the 
components of the presently claimed invention, the reference does not provide a 
specific motivation to select the vitamin B 3 compounds among the disclosed medicinal 
ingredients. 

Oblong et al. teach that vitamin B 3 compound, particularly nicotinamide, is useful 
in regulating skin conditions such as the signs of skin aging and improving the skin 
texture. See col. 1 , line 59 - col. 2, line 9; col. 3, line 17 - col. 4, line 44. The reference 
also teaches using nicotinic acid, tocopherol nicotinate, and inositol hexanicotinate, or 
mixtures thereof, in the most preferred amount of about 2-5 % by weight. See col. 4, 
line 44 - col. 6, line 57: instant claims 2, 3, and 12. The reference also teaches that 
preferred carriers for the invention include oiMn-water emulsion and water-in-silicone 
emulsions. See col. 7, line 59 - col. 10, line 58. See instant claim 8. Oblong et al. also 
teach using humectants, such as glycerine, to up to 20 % by weight, meeting instant 
claim 15. See col. 18, lines 1-29. 
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It would have been obvious to one of ordinary skill in the art at the time the 
present invention was made to have modified the exemplified cosmetic compositions of 
Masuda et al. by incorporating to the compositions a vitamin B 3 compound as motivated 
by Oblong et al. because i) Masuda et al. teach adding vitamin B 3 compounds as a 
cosmetic additive; and ii) Oblong et al. teach that vitamin B 3 reduces the signs of skin 
aging and improves the skin texture. The skilled artisan would have had a reasonable 
expectation of successfully producing a stable and improved cosmetic composition for 
moisturizing and treating aging skin because both Masuda et al. and Oblong et al. 
compositions are directed to compatible formulations such as emulsions, cream, and 
lotion. 

Claim 16 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Masuda et al. and Oblong et al., as applied to claims 1-5, 7-15, 17, and 18 as 
above, and further in view of Cooke et al. (WO 92/19216). 

Masuda et al. and Oblong et aLdo not specifically teach using glycerine to the 
weight amount as required by instant claim 16. Both references, however, teach to 
make various formulations including gel systems, which would have motivated the 
skilled artisan to look to a specific disclosure for enablement of making such 
formulations. See Masuda, [0055]; Oblong, col. 7, lines 16-27. 

Cooke et al. teach an aqueous gel formulation for skin or hair care, which 
comprises 0.5-20 % by weight of glycerine, or 0.5-30 % by weight of a polyhydric 
alcohol humectant, along with the ingredients which form and stabilize the aqueous gel. 
See p. 2 and 6. The reference further teaches adding panthenol (vitamin B5) 
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moisturizer and vitamin B complex. See p. 5, 2 nd full par. The gel formulation is said to 
provide improved skin feel and skin care benefits, reduced tack and residue 
characteristics, visual clarity, moisturizing, rub-in and absorption characteristics. See 
abstract. 

It would have been obvious to one of ordinary skill in the art at the time of the 
present invention to modify the teachings of the combined references by formulating the 
aqueous gel with high glycerine content, as motivated by Cooke et al., because (a) both 
Masuda et al. and Oblong et al. generally teach making skin care gel system and 
adding vitamin B to the compositions; and (b) Cooke teaches a specific formulation and 
enabling disclosure to make the aqueous gel. The skilled artisan would have had a 
reasonable expectation of successfully producing a stable aqueous gel with enhanced 
moisturizing and skin benefits. * 

Response to Arguments 

Applicant's arguments with respect to claims 1-5 and 7-18 have been considered 
but are moot in view of the new ground(s) of rejection. 

Conclusion 

No claims are allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Gina C. Yu whose telephone number is 571-272-8605. 
The examiner can normally be reached on Monday through Friday, from 8:00AM until 
5:30 PM. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sreeni Padmanabhan can be reached on 571-272-0629. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 



Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



273-8300. 



Gina C. Yu 
Patent Examiner 




